IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
WESTERN DI VI SI ON

LAKESHA BRONSOQN, i ndividually and
by and t hrough her grandnother and
guardi an, Georgi a Mae Bronson,

BRENDA DOCKERY, and CGEORG A MAE BRONSON, PLAI NTI FFS,
VERSUS ClVIL CAUSE NO. 3:93CV101-S-D
EDWARD ( SPANKY) M TCHELL, DEFENDANT.

MVEMORANDUM OPI NI ON GRANTI NG MOTI ON FOR SUMVARY J UDGVENT

This cause i s before the court on the notion of the defendant,
in his individual capacity, for sunmary judgnment. The plaintiffs
have conceded the notion for sunmary judgnent filed by the Cty of
Byhalia, M ssissippi, and Oficer Mtchell in his official capacity
as a policeman for the City of Byhalia. They have been di sm ssed
with prejudice, leaving only Edward Mtchell, in his individua

capacity, as a defendant.!?

1 On Cctober 12, 1994, the defendant Edward M tchel |l died.
A suggestion of death upon the record under Rule 25(a)(1l) was
served on Novenber 3, 1994. The plaintiff did not file a notion
to substitute within the 90 days as prescribed by Rule 25(a)(1).
The defendant's attorney comruni cated several tinmes with the
attorney for the plaintiff in an attenpt to have the notion to
substitute filed. On March 17, 1995, the deceased defendant
filed a notion to dismss for failure to substitute. The
plaintiffs have request an extension of time in which to file the
substitution claimng "excusable neglect."

After an exhaustive review of the record, the court
considers the plaintiffs' procedural failure to substitute to be
greater than "excusable neglect.” But this court prefers to
address cases on their nerits. Since the court has found sunmary
judgnent to be appropriate, the defendant's notion to dism ss for
failure to substitute is nmoot. The estate of Edward M tchell,
deceased, which would have be substituted, could have relied upon
t he sane defenses which Edward Mtchell would have had avail abl e.
Accordingly, substitution, in light of the court's granting of
summary judgnent on the nerits, would be frivol ous.



Summary Judgnent St andard

The summary judgnent standard is famliar and well settl ed.
Summary judgnent is appropriate only if the record reveals that
there i s no genuine issue of any material fact and the noving party
is entitled to judgnent as a matter of law F.R C P. 56(c). The
pl eadi ngs, depositions, adm ssions, answers to interrogatories
together with any affidavits, nust denonstrate that no genui ne

i ssue of material fact exists. Celotex Corp. v. Catrett, 477 U.S.

317 (1986). "Where the record, taken as a whole, could not |ead a
rational trier of fact to find for the non-noving party, there is

no genuine issue for trial." Matsushita Elec. Indus. Co. v. Zenith

Radi o Corp., 475 U. S. 574, 587 (1986); Federal Sav. and Loan Ins.

V. Kralj, 968 F.2d 500, 503 (5th Cr. 1992). The facts are
reviewed drawing all reasonable inferences in favor of the

nonnovi ng party. Reid v. State Farm Mut. Auto Ins. Co., 784 F.2d

577, 578 (5th Cr. 1986). However, summary judgnent is mandated
af t er adequat e di scovery and upon proper notion agai nst a party who
fails to make a sufficient showi ng to establish the existence of an
essential elenent to that party's case, and on which that party
w Il bear the burden of proof at trial. Celotex, 477 U S. at 322.
Facts

About 9:00 p.m on July 4, 1992, Oficer Mtchell was
di spatched by the Marshall County Sheriff's Departnment dispatcher
to respond to an unknown | ady's conpl ai nt that chil dren were shoot -
ing fireworks and causing a disturbance in the Wiite OGak Subdi vi -

sion in Byhalia, Mssissippi. Byhalia does not have an ordi nance



banni ng the shooting of fireworks in the city limts, but Oficer
Mtchell was responding to the call because it was for disturbing
the peace. Oficer Mtchell drove through the subdivision, using
a P.A systemto ask everyone to stop shooting firewrks. As he
was turning his patrol car around, Oficer Mtchell saw plaintiff
Lakesha Bronson popping fireworks in front of the home of her
grandnot her, plaintiff Georgia Me Bronson. O ficer Mtchel

parked his car and wal ked over to speak Georgia. During their
conversation, Lakesha Bronson conti nued poppi ng firecrackers. Wen
Oficer Mtchell returned to his car, sonme type of fireworks hit
his patrol car. Lakesha testified that the firewrks cane fromthe
direction of her grandnother's house. Oficer Mtchell put his

hand around Lakesha's arm above the elbow and told her she was

"fixingtogotojail." 1In her deposition, Lakesha testified that
she said: "I ain't going to jail for shooting no firecracker, cause
| ain'"t doit, and | |ooked at himand |I | ooked at the house, and

| said, 'you got to catch ne first', and I ran."

Ceorgia saw Lakesha "snatch[] |oose and run" from Oficer
Mtchell into the house. Plaintiff Brenda Dockery saw Lakesha run
into the house, and she heard her say that Oficer Mtchell "was
trying to arrest her for throwing a firecracker in his vehicle."
Oficer Mtchell was confronted on the porch steps of the house by
CGeorgia. Ceorgia stated that O ficer Mtchell could not go into
her house without a warrant. He told her that he did not need a

warrant. Georgia still refused to let himenter her house. After



arguing with Georgia for several mnutes, Oficer Mtchell called
for assistance.

Oficer Mtchell and two deputy sheriffs again approached
Ceorgia's house. The two deputies spoke with Georgia in her yard,
and O ficer Mtchell attenpted to enter the house. Brenda Dockery
was on the front porch and told himhe could not get in without a
warrant. O ficer Mtchell pulled Brenda's hand fromthe doorknob
and shoved her. He pushed her under her neck and choked her with
his right hand. Brenda's back, neck, and |egs were strained.
Ceorgia returned to the porch in order to keep Mtchell fromenter-
i ng her house. Oficer Mtchell stunned Georgia with his stun-gun
on her left side, above the wai st and bel ow her shoulder. Oficer
Mtchell told Georgia that she was under arrest for obstruction of
justice.

Marshal | County Deputy Sheriff Warren, who had responded to
the call for assistance, persuaded Georgia, Brenda, and Lakesha to
ride with himto the police station. Brenda was never handcuffed
and was released within thirty mnutes. Lakesha and Georgia were
taken to the sheriff's departnent where they were booked and then
rel eased on bond. In city court, on July 8, 1992, Lakesha was
found guilty of disturbing the peace and resisting arrest, and
CGeorgia was convicted of obstruction of justice. No appeal of
t hese convi ctions was perfected.

Di scussi on

Lakesha alleges that Oficer Mtchell violated her Fourth

Amendnent rights when he arrested her w thout probable cause. She



clains that her Fourteenth Anendnent rights were viol ated because
she was maliciously prosecuted and found guilty. Georgia clains
Oficer Mtchell used excessive force in violation of the Fourth
Amendnent when he used the stun-gun on her, when he attenpted to
enter her house without a warrant, and when she was arrested
W t hout probabl e cause. Additionally, Georgia clains that her
Fourteenth Anmendnent rights were violated because she was
maliciously and illegally tried and convicted. Brenda Dockery
claims Oficer Mtchell violated her Fourth Amendnent rights when
he "pushed [her] hand away fromthe door, threw her up agai nst the
door and choked her, causing her to fall back against the door."
She all eges that she suffered nuscle strain in her back and | egs.

From the outset, the court notes that as a matter of |aw the
plaintiffs have not pled sufficient facts to establish a claim
associated with a warrantless entry of CGeorgia' s hone by Oficer
Mtchell. dearly, he attenpted to enter her hone, but because of
the actions of Georgia and Brenda, O ficer Mtchell never went into
t he house. Accordingly, the court finds it unnecessary to di scuss
whet her a warrantless entry of a house upon the exigent circum
stances of pursuing a fleeing perpetrator of a m sdenmeanor is
| awf ul . The plaintiffs' Fourth Amendment claim of warrantless
search and seizure is wthout nerit and dism ssed with prejudice.

| . Lakesha and Ceorqgi a Mae Bronson

The United States Suprene Court held in Heck v. Hunphrey, 521

US _ , 114 S.Ct. 2364, 129 L.Ed.2d 383 (1994), that:

.. in order to recover damages for allegedly
unconstitutional conviction or inprisonnment, or for other

5



har m caused by acti ons whose unl awf ul ness woul d render a
conviction or sentence invalid, a 8§ 1983 plaintiff nust
prove that the conviction or sentence has been reversed
on direct appeal, expunged by executive order, declared
invalid by a state tribunal authorized to nmake such
determnation, or called into question by a federal
court's issuance of a wit of habeas corpus, 28 U S. C
8§ 2254. A claimfor damages bearing that relationship to
a conviction or sentence that has not been so i nvalidated
is not cognizable under § 1983. Thus, when a state
pri soner seeks damages in a 8 1983 suit, the district
court must consider whether a judgment in favor of the
plaintiff would necessarily inply the invalidity of his
conviction or sentence; if it would, the conplaint nust
be dism ssed unless the plaintiff can denonstrate that
the conviction or sentence has al ready been invali dat ed.
But if the district court determnes that the plaintiff's
action, even if successful, wll not denonstrate the
invalidity of any outstanding crimnal judgnment against
the plaintiff, the action should be allowed to proceed,

Heck, 114 S. C. at 2372, 129 L.Ed.2d at 394. I n Boyd v. Biggers,

31 F.3d 279 (5th Gr. 1994), the Fifth Crcuit affirmed this
court's dismssal of a 8§ 1983 claim The Fifth Crcuit held that
the plaintiff's clains agai nst defense counsel and | aw enfor cenent
woul d effectively challenge the validity of the plaintiff's
conviction, and thus were barred.

[T]he trial court nust first ascertain whet her a judgnent

in favor of the plaintiff in the 8 1983 action would
necessarily inply the invalidity of his conviction or

sentence. If it would the prisoner nust show that his
convi ction has been "reversed, expunged, invalidated, or
i npugned by the grant of a wit of habeas corpus,” in

order to state a claim

Id. 31 F.3d at 283 (quoting Heck, at _ , 114 S . C. at 2373)
(internal citation omtted).

The clainms of unlawful arrest (w thout probable cause) and
mal i ci ous prosecution filed by Lakesha and Georgia, if granted,

woul d contravene the convictions, which have not been reversed,



expunged, or invalidated. A technically lawful arrest can be

acconplished by the use of excessive force. See Courtney v.

Reeves, 635 F.2d 326 (5th G r. 1981); Hernandez v. Spencer, 780

F. 2d 504, 505 (5th Cir. 1986). d ains of excessive force, if found
legitimate, do not chall enge the convictions and are not barred by

Heck v. Hunphrey. Accordingly, the clains of Lakesha and Ceorgia

for unlawful arrest and malicious prosecution are dism ssed wth

prejudice. See Boyd v. Biggers, 31 F.3d at 285; Wlls v. Bonner,

45 F. 3d 90, 95 (5th Cr. 1995) (8§ 1983 false arrest and nalicious
prosecution chall enge conviction, thus barred).

1. Qualified munity

Law enforcenent officers are protected frompersonal nonetary
liability so long as their actions do not violate "clearly
established [federal] statutory or constitutional rights of which

a reasonabl e person woul d have known." Harlow v. Fitzgerald, 457

U. S. 800, 818 (1982); see also Anderson v. Creighton, 483 U S. 635

(1987). This standard turns on the "objective |egal reasonable-
ness" of the official' conduct. 1d. The objective reasonabl eness
standard thus "provides anple protection to all but the plainly
i nconpetent or those who knowingly violate the law" Mlley v.
Briggs, 475 U S. 335, 341 (1986).

The Suprenme Court recently "clarif[ied] the analytical
structure under which a claim of qualified immunity

shoul d be addressed”. W nust first determ ne whether
the plaintiff has "allege[d] the violation of a clearly
established constitutional right." |If he has, we then

deci de whether the defendant's conduct was objectively
reasonabl e, because "[e]ven if an official's conduct
violates a constitutional right, he is entitled to
qualified immunity if the conduct was objectively
reasonabl e".



Spann v. Rainey, 987 F.2d 1110, 1114 (5th Cr. 1993) (interna

citations omtted).

A. Excessi ve Force

The court applies the excessive force test which was
applicable on July 4, 1992, for the qualified immunity analysis,
whil e for sunmmary judgnment purposes the court nust apply the nost
recent | aw which al so would control the relevant jury instruction.

Johnson v. Mrel, 876 F.2d 477 (5th Cr. 1989), stated the

followng test for excessive use of force for alleged Fourth
Amendnent vi ol ati ons:

(1) an significant injury, which

(2) resulted directly and only fromthe use of force that
was clearly excessive to the need; and the
excessi veness of which was

(3) objectively unreasonabl e.

Id. at 480. The Fifth Crcuit in Harper v. Harris County, 21 F.3d

597, 600 (5th Cr. 1994), held that the significant injury prong of
the Morel test was no longer applicable in light of Hudson v.
MMIllian, 503 U.S. 1 (1992). Hudson, decided February 25, 1992,
was an Ei ght h Anendnent excessive force claim Although certainly
anal ogous to an Ei ghth Anmendnent situation, it was not until Harper

V. Harris County (the pertinent Part |11l was deci ded on rehearing

on May 11, 1994), that "significant injury" elenment was clearly
removed as a requirenent in a Fourth Amendnment excessive force
claim Insofar as a qualified immunity analogy, arguably the
significant injury elenment is applicable to the incident sub judice
whi ch occurred on July 4, 1992. Put anot her way, the constitu-

tional right to be free fromexcessive force in a Fourth Arendnent



situation to the extent of not having to prove a significant injury
was not clearly established at the tinme of this incident.

The court cannot di scern whet her Lakesha has stated a cl ai mof
excessive force against Oficer Mtchell. First, there is no proof
that she suffered an injury. Second, although O ficer Mtchel
certainly attenpted to effectuate an arrest of Lakesha, all of the
proof submtted indicates that he did not take Lakesha into
custody. Attenpted use of excessive force has not been recognized
as a constitutional claim and if being exerted, Oficer Mtchel
woul d certainly be entitled to qualified immunity.

As to Ceorgia, the only proof of injury was the fact that
Oficer Mtchell shocked her wwth a stun-gun. She has not all eged
any injury beyond the initial electrical shock. The court
guestions whether that alone is nore than a de mninmus injury. See

Jackson v. Cul bertson, 984 F.2d 699, 670 (5th Gr. 1993). Brenda

all eges that she suffered a strained neck, back, and |eg which
required taking aspirin. Since none of the plaintiffs have set
forth a significant injury, qualified inmunity would bar all of
t heir excessive force clains.

Alternatively, the court will assune, for the purpose of this
nmotion, that both Georgia and Brenda have established the first and
second prongs of an excessive force claim Thus, the only question
is whether Mtchell's use of force was "objectively reasonable in
light of the facts and circunmstances confronting [him, wthout

regard to his underlying intent or notivation." Gahamv. Connor,

490 U.S. 386, 397 (1989). "In answering this question, we | ook at



the totality of the circunstances, paying particular attention to
"whet her the suspect pose[d] an immediate threat to the safety of
the officers or others and whether he [was] actively resisting

arrest."" Stroik v. Ponseti, 35 F.3d 155, 158 (5th Cr. 1994)

(quoting G aham 490 U.S. at 397). "The cal cul us of reasonabl eness

nmust enbody all owance for the fact that police officers are often
forced to nmake split-second judgnents--in circunstances that are
tense, uncertain, and rapidly evolving--about the amount of force
that is necessary in a particular situation." Gaham 490 U S. at
396- 397. The Fifth CGrcuit quoted with approval the follow ng
| anguage fromSmth v. Freland, 954 F.2d 343 (6th Cr. 1992):

... We nust avoid substituting our personal notions of
proper police procedure for the instantaneous deci sion of
the officer at the scene. W must never allow the
theoretical, sanitized world of our inmagination to
repl ace the dangerous and conplex world that policenen
face every day. What constitutes 'reasonabl e’ action may
seem quite different to sonmeone facing a possible
assailant than to sonmeone analyzing the question at
| ei sure.

Id. 954 F.2d at 347; see also Fontenot v. Corm er, 56 F.3d 669, 673

(5th Gr. 1995) ("The inquiry is conducted without regard for the
| aw enforcenent officer's actual state of mnd or subjective
notivations"). Al though the incident which precipitated the
pursuit and attenpted arrest of the Lakesha was m nor, especially
considering that it was the Fourth of July, the court refuses to
substitute its hindsight enhanced judgnent for that of O ficer
Mtchell's. Oficer Mtchell was attenpting to effectuate an
arrest for which he had sufficient probable cause to pursue.

Ceorgia and Brenda thwarted his efforts even after being told by

10



Oficer Mtchell to step aside. Qur system of justice has built
into it a nmeans of dealing with unlawful arrests. It is both
dangerous and inpermssible in an orderly society for citizens to
si ngl e-handedly determ ne that an arrest which a police officer is
attenpting to conduct is sonehow unlawful, and thus, justifies
their intervention. In the instant case, plaintiffs have failed in
their burden "to conme forward with summary judgnment evidence
sufficient to create a genuine issue as to whether the defendant's
conduct was objectively wunreasonable in Jlight of clearly

established |aw. " Pfannstiel v. Cty of Murion, 918 F.2d 1178,

1183 (5th CGr. 1990); see also Gassner v. Cty of Garland, 864 F.2d

394 (5th GCr. 1989). The plaintiffs argue that Oficer Mtchel
shoul d have wal ked away and served a warrant upon them at anot her
time. This argunent relies solely upon hindsight and is legally
irrelevant. Oficer Mtchell had probabl e cause and used a m ni mum
of force. Taking the evidence in the Iight nost favorable to the
plaintiffs, the court finds that Oficer Mtchell's actions were
not objectively unreasonabl e.

B. Brenda's Caimof False Arrest and Fal se | npri sonnent

Since Brenda was never charged wth or convicted of

obstruction of justice, Heck v. Hunphrey does not bar her claim

under 8 1983. In California v. Hodari, 499 U S. 621 (1991), the

United States Suprene Court confirnmed that a seizure occurs for
Fourt h Amendnent purposes when, by physical force (however slight)
or a show of authority, a law enforcenent officer restrains the

liberty of a citizen in sone way. It wll be assuned that when

11



Brenda was taken to the police station, even though she was not
handcuffed and was detained only approximately 30 mnutes, a
seizure occurred. "There is no cause of action for false arrest
under 8 1983 unless the arresting officer |acked probable cause.”

Brown v. Bryan County, 53 F.3d 1410 (5th Cr. 1995) (citing Fields

v. Gty of South Houston, 992 F.2d 1183, 1189 (5th GCr. 1991)).

"However, the Fourth Amendnent requires that we exam ne not only
whet her probabl e cause exi sted, but al so the reasonabl eness of the

manner in which such a seizure is conducted.” King v. Chide, 974

F.2d 653, at 657 (5th Gr. 1992) (citing Tennessee v. Garner, 471

US 1 (1985). "Probable cause exists when the facts avail abl e at
the time of the arrest would support a reasonabl e person's beli ef
that an offense has been, or is being, commtted and that the
i ndividual arrested is the guilty party." Blackwell, 34 F. 3d at
303 (citing United States v. Raborn, 872 F.2d 589, 593 (5th Cr
1989)).

Whet her of ficers have probabl e cause depends on whet her,
at the tinme of the arrest, the "fact and circunstances
within their know edge and of which they had reasonably
trustworthy information were sufficient to warrant a
prudent man in believing that [the arrested] had

commtted or was commtting an offense.” Furthernore,
al though flight alone will not provide probable cause
that a crinme is being commtted, in appropriate

circunstances it may supply the "key ingredient
justifying the decision of a law enforcenent officer to
take action."

Brown v. Bryan County, 53 F.3d at 1416 (internal citations

omtted).
The facts clearly indicate that Oficer Mtchell had probable

cause to take Lakesha into custody for disturbing the peace. When

12



she fl ed, he had probabl e cause to arrest her for resisting arrest.
Brenda does not deny that she obstructed Oficer Mtchell's attenpt
to arrest Lakesha. She argues that she was justified because his
attenpted arrest of Lakesha |acked probable cause. She is
m st aken. Her actions accordingly gave Oficer Mtchell probable
cause to arrest her for obstruction of justice. Alternatively,
Oficer Mtchell's insistence that Brenda be taken i nto custody for
obstruction of justice was objectively reasonable. The court notes
that at that point in the episode at |east two other police
officers were also on the scene. They were the authority who
actually took the plaintiffs into custody. Oficer Mtchell's act
of having Brenda taken into custody and transported to the police
station is protected by qualified imunity.

I1l1. State-Law d ai ns

Federal court jurisdiction over supplenental state clains is
governed by 28 U. S.C. §8 1367, which provides that:
in any civil action in which the district courts have
original jurisdiction, the district courts shall have
suppl enental jurisdiction over all other clains that are
so related to clainms in the action within such original
jurisdiction that they form part of the sane case or
controversy under Article 11l of the United State
Constitution.
28 U.S.C. §8 1367(a) (Supp. 1992).
Pursuant to 8 1367(c)(3), the district court may decline to
exerci se supplenental jurisdiction over a claimunder subsection
(a) if the district court has dism ssed all clains over which it

has original jurisdiction. See Rhyne v. Henderson County, 973 F. 2d

386, 395 (5th Gr. 1992). Since this court has dism ssed all of

13



the federal questions which gave it original jurisdiction, the
state law clains pending before this court wll be dismssed
wi t hout prejudice, and such cl ainms may proceed in the usual manner
pursuant to state court practice and procedure. In so doing, the
court expresses no opinion on the state | aw cl ai ns.

An order in accordance with this nmenorandum opi nion shall be
I ssued.

This the day of August, 1995.

CH EF JUDGE
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